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Aitken & Murphy [2013] FamCA (15/1/13) —
Fair Market Value v Value to the Owner
There has been much conjecture as to the applicable adoption of the Value to the Owner (VTO) or the
Fair Market Value (FMV) concepts in preparing business valuations for family law purposes and whether
or not FMV is the same as VTO in cases where there is sole ownership and a market for the business.
The definition of fair market value is commonly (from Spencer v Commonwealth (1907) 5 CLR)
defined as:
The price, expressed in terms of cash equivalents, at which property would change hands between
a hypothetical willing and able buyer and a hypothetical willing and able seller, acting at arm’s
length in an open and unrestricted market, when neither is under compulsion to buy or sell and
when both have a reasonable knowledge of the relevant facts.

This definition clearly assumes that a market exists for the transfer of the business.
The concept of value to the owner was explained in Scott & Scott (2006) FamCA 1379 as:
The concept of “value to the owner” considers and takes into account the benefits to a particular
owner even though this may not be based on a hypothetical third party purchaser.

Warwick J. in AJW v JMW (2002) FLC 93-103 stated:
As I indicated in Ramsay v Ramsay (1997) FLC where there is a market for shares, evidence of
market value may well be on and the same as “Value to the Owner.”

In the recent family law case of Aitken & Murphy [2013] FamCA (15/1/13), Justice Young considered the
applicability of Value to the Owner and Fair Market Value.
One of the assets held by the parties in the Aitken & Murphy case was a business in the construction
industry owned by the Respondent. The strength of the business is very much the personal reputation,
experience and knowledge of the Respondent and his operational control. Its perceived weaknesses
are said to be, in contrast, its substantial reliance upon the Respondent for securing ongoing work and
projects and generally increased competition and the current real estate market and economic concerns.
A single expert valued the business on both a FMV and VTO basis. The single expert noted that his
preferred valuation approach is a ‘Fair Value’ basis using a CFME approach, given the subjective nature
of adopting a ‘Value of Equity to Owner’ basis of valuation.
The single expert was not called for cross-examination.

Aitken & Murphy — Fair Market Value v Value to the Owner ...continued
In this case Justice Young made reference to the principles outlined at paragraph 24 in Taylor & Taylor
& Taylor [2000] FamCA 308 the Full Court examined previous reported cases that had established the
manner in which a trial judge should approach the task of valuing property of the parties, including:
24.1 The determination of valuation issues “...is essentially a matter for the trial Judge”
(Hull and Hull (1983) FLC 91-360 at 78,410).
24.2 The determination of valuation issues may be assisted by evidence of expert witnesses.
The purpose of such evidence is to enable the trial Judge to form his or her “...own independent
judgment on the matter by the application of the appropriate principles” (Lenehan and Lenehan
[1987] FamCA 8; (1987) FLC 91-814 at 76,142).
24.3 A trial Judge must satisfy himself or herself, by means of the application of proper principles,
that he or she has arrived at an appropriate value. If that value “...happens to be different to the
values ascribed to the relevant property by the valuers called in evidence, this in itself does not
affect the validity of the Judge’s finding...” provided that proper principles have been applied
(Borriello and Borriello (1989) FLC 92-049 at 77,558).
24.4 The determination of the value of property involves a determination of the most appropriate
method of valuation, which determination in turn depends on a number of factors. In the case
of shares, those factors include “...the purpose for which the valuation is made, the nature of
the shareholding, the character of the company’s business, its capacity to earn profits and the
net value of its assets” (Mallet and Mallet [1984] HCA 21; (1984) FLC 91-507 per Gibbs CJ
at 79,121).
24.5 It is the shareholding of the party, as opposed to the assets of the company, which must be
valued (Gamer and Gamer (1988) FLC 91-932 at 76,743).
24.6 Whilst the primary test is that of a hypothetical prudent purchaser (Gamer and Gamer (1988)
FLC 91-932 at 76,743), it is the case that for the purposes of Family Law, “...the present
commercial or capital value of shares in a proprietary company may not reflect their value to
the spouse, who either has control after divorce, or who stands ultimately to benefit from them,
or control them after the death of generous parents” (Reynolds and Reynolds (1985) FLC 91632 at 80,111).
24.7 In proceedings under the Family Law Act, “...the value to be ascribed to shares in a family
Company must be a realistic one, based upon the worth of the shares to the party himself or
herself” (Harrison and Harrison (1996) FLC 92-682 at 83,087; see also Turnbull and Turnbull
and Others (1991) FLC 92-258 at 78,738).
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Aitken & Murphy — Fair Market Value v Value to the Owner ...continued
Justice Young further noted:
• that the value to owner concept is intended to bring to account any additional economic benefit which is
conferred upon the business owner by his control of the shareholding and it is intended to include within
the value any commercial or financial advantage to that owner which might not necessarily be available to any
third party purchaser.
• that whilst there is no suggestion, let alone any evidence, of an intended sale in this case, and thus no third party
purchaser, nevertheless the obligation of the Court is to determine a just and proper valuation of the business.
Thus in this case there is truly a hypothetical vendor and a hypothetical purchaser and the Court must,
in that somewhat artificial circumstance, determine a notional value to the Respondent of the business. The
essence of the approach by the Court however is that whatever notional value is determined it must be found
to be a real value of that interest.
• that he endorsed the previous findings in a number of cases which have highlighted the fact
that traditional valuation methods have been developed for commercial purposes and may
be inappropriate for the purposes of a Family Law valuation. So, for example, the Full Court
in Reynolds & Reynolds (1985) FLC 91-632 said at p 80,111:
The present commercial or capital value of shares in a proprietary company may not reflect
their value to the spouse, who either has control after divorce or who stands ultimately to
benefit from them or control them....

In Turnbull & Turnbull (1991) FLC 92-258 Baker J said at p 78,738:
I am satisfied therefore in the context of proceedings under the Family Law Act that when a
judge is determining the value of shares held by party in a family company, he must look at
the reality of the situation and value the shares on the basis of their worth to the shareholder.

In Harrison & Harrison (1996) FLC 92-682 the Full Court upheld the approach taken to the value of
shares by the trial Judge, who had said:
The husband’s submission was that although the shares can be artificially valued they
are valueless because unrealizable. This ignores the benefits which accrue to the husband
through their ownership. Amongst those benefits are the right to receive dividends, which
in the past have been substantial, the buffer of a loan account, the provision of a motor
car, yacht and trailer, the contribution towards payment of certain household bills and the
flexibility of being, if not self-employed, employed by a company in which he is a share
holder and director and whose ethos allows him a degree of autonomy. It also effectively
ignores the assets of and business conducted by the companies and the reality of the
husband’s interest in them. I am satisfied in the context of proceedings under the Family
Law Act that when a judge is determining the value of shares held by a party in a family
company, she or he must look at the reality of the situation and value the shares on the basis
of their worth to the shareholder. In this case, the husband’s shares can only be valued on
the basis of their worth to him in the context of the Harrison family as a whole. That worth
is substantial...
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Aitken & Murphy — Fair Market Value v Value to the Owner ...continued
In approving of the observations of the trial Judge the Full Court said, at p 83,087:
In our opinion, the trial Judge correctly interpreted the law as it stands in relation to the value
to be placed upon interests in family companies. Revenue and taxation cases ... have little
relevance to the value which a Court, exercising jurisdiction under the Family Law Act,
places upon such interests. The value to be ascribed to shares in a family company must be
a realistic one, based upon the worth of the shares to the party himself or herself. That was
clearly the approach which the trial Judge took, and therefore no error, in our opinion, can be
demonstrated.

In the Aitken & Murphy [2013] FamCA (15/1/13) case, Justice Young proceeded on the basis that:
• the Respondent had sole ownership and control of the business and that is reflected in a
proper valuation of that total shareholding.
• it would indeed be inequitable to add a further additional valuation, on the basis of
sole ownership, to that value obtained upon a proper multiple adjustment of its future
maintainable earnings.
• he did not value the business on the basis of value of equity to owner, which would
have afforded a higher valuation than that which he determined.
• the Respondent had total control of the business, its shareholding and thus its work and
its income. He is central to the business as it is his knowledge, reputation, skills, work
performance and his guaranteed satisfactory completion of the project that is at the very
heart of his contract with his clients. There are no minority shareholder issues or other
discounts required to reflect a true value of the shareholding which safely can be valued
upon its past and present performance and work history and the skills, reputation and work
record of the Respondent.

Interestingly, Justice Young determined not to select either the low or the mid multiple as being appropriate
and adopted the higher multiple in the single expert’s fair market valuation range.
It would have been interesting to know how the Single Expert defined VTO in his expert report and
whether or not it included an element of non-transferable personal goodwill. Justice Young did note that
the owner was “central to the business as it is his knowledge, reputation, skills, work performance and
his guaranteed satisfactory completion of the project that is at the very heart of his contract with his
clients”.
Whilst we acknowledge that the objective of valuations for Family Court proceedings is to assess the value
of the business or shareholding to the party, we consider this is the same as valuing most marketable /
“saleable”, solely owned businesses on the Fair Market Value concept.
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Recent Matters
In the past few months we have been involved in numerous matters including:
•

Expert report assessing damages arising from two former employees, and the company, they set up
in competition.

•

Investigation relating to the trail of moneys during a family law relationship.

•

Numerous loss of earnings assessments for people diagnosed with mesothelioma.

•

Valuations (for a variety of purposes including share-holder disputes, family law, tax restructuring,
sale and acquisitions) of:
-

Property consultancy

-

Recruitment agency

-

Stainless steel tank and equipment supplier

-

Management consultancy

-

Clothing wholesaler

-

Radiology

-

Supermarket

-

Locksmiths

-

Plumbing business

-

Demolition and salvage yard

-

Butcher

-

Garden supplier

-

Semi trailer manufacturer

-

Conveyancing business

-

Accountancy practices

-

Restaurants

-

Cafe/night club

-

Hotel leasehold

-

Panel beating

-

Wine distribution

-

Amusement park

-

Asian grocer

-

Hairdressers

-

Transport company

-

Intellectual property

-

Numerous business valuations and loss assessments for the Valuer General Victoria
in respect of businesses affected by the Regional Rail Link project.
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Business and Share Valuations
Professional Negligence Claims
Our Aim
Fraud Audits and Investigations
of Losses
Munday Wilkinson is a boutique business valuation and forensic accounting firm establishedQuantification
in June 2000.
Due Diligence Reviews
We offer the legal profession, and others, a quality, personalised, time efficient and cost-effective
Expert service.
Witness Services

All our professional staff are subscribed members of the Business Valuation and Forensic Accounting Special
Interest Groups of the Institute of Chartered Accountants in Australia.

Our Services
We are well experienced in:
•

Business, share and other equity valuations

•

Quantification of economic loss

•

Loss of earnings assessments /reviews

•

Family Law – Single Expert Reports, review of Single Expert Reports, investigations,
advising on tax and refinancing issues for proposed settlements

•

Fraud Reviews and Financial Investigations

•

Due Diligence Reviews

•

Professional Negligence matters concerning accountants and directors

•

Compulsory Acquisitions – claims assistance

•

Due Diligence services

•

Expert Determinations

•

Expert Witness

We can provide forensic accounting services for a wide variety of dispute related matters
from the small to the large.

Further Information
If you would like further information regarding this newsletter or our services, please contact us:

Munday Wilkinson Pty Ltd
Chartered & Forensic Accountants
Level 10, 470 Collins Street
Melbourne Vic 3000
Ph: 9621 1622 Fax: 9621 1522
Email: advice@mwforensic.com.au www.mwforensic.com.au
Liability limited by a scheme approved under Professional Standards Legislation

Disclaimer
Although every care has been taken in preparing “MW Forensic”, no responsibility is accepted by Munday Wilkinson Pty Ltd for errors or omissions.
Professional advice should be sought before applying the information to particular circumstances.

